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. Introduction

Background

This concept paper outlines agtrategy for developing a Rule of Law program that reflects
the conditionsin Ukraine in 2005. There are three key assumptions about Rule of Law
conditionsin the Ukraine that set the context for this assessment . Firg, that the

Y ushchenko government has the political will, and the political capita, to undertake
sgnificant, and no doubt, controversid reforms of the judicid syssem. Reformsarea
requirement of various European Union agreements, and will become important
benchmarks for acloser relationship with the EU in the future. Second, the Y ushchenko
government will welcome the active engagement of the USG, dong with the EU and
other donors, in providing materia support, and where relevant, access to externa
technica assistance to the reform process. Third, that nearly 15 years of training,
assigtance, and exposure to the West has made a difference, in that Ukraine today has a
small but growing number of experts and leaders who understand what is needed and
how to prepare the basic laws and organizations to redlize reform objectives. Technicd
assistance may il be requested, but of a very focused and specific nature, rather than
the broad brush approach of the mid 1990s.

Two assumptions about the USAID context are dso important. First: thiswill beathree-
year program, with emphasis on specific critical results within first year. Second:
funding will be available from existing and supplementa gppropriations to permit quick
engagement with the Government of Ukraine on the issue of Rule of Law reform.

In devel oping the recommendations in this assessment, the team devel oped certain
criteriaor principles that were used to guide our analys's, conclusons and
recommendations.  Unless the palitical Stuation changes draméticdly, we believe these
principles should serve as a basis for further development of an new USAID Rule of Law

program.
Key Principlesin Expansion of USAID ROL Strategy Acceleration and Expansion

1 Direct causal linkage with Strategic Objective 4, IR 4.3, Adherence to the
Rule of Law. USAID’ s exiging strategic plan includes room for subgtantia
acceeration of the USAID program. This expanson aso conformsto the
more comprehensive interest of the Embassy and EUR/ACE in promoting
Rule of Law.

2. Design — Implement. The new assistance project should rely in large part on
adesgn-implement approach. Three reasons underlie this principle: the
gtuation isungtable; initia 2 week assessment too quick to make detailed
gppraisal of problems, needs, current actors, other donors till formulating
own programs so USAID niche and comparative advantage may change.



Quick assessments in priority areas must be completed preliminary to
interventions.

Speed: Although the Situation appears chaotic, there is some evidence that
government is moving now to develop avision and conceptua
framework/strategy for guiding rule of law and judicid reform. USAID needs
to engage quickly, even before aformal project is activated.

Use Existing USAID developed assets: where possible and where rapid
expanson/scae Up can occur without substantia project management
reorganization or initia inditution building. Thisis epecidly possble on the
“Demand- Redlization” sde outlined below in Section C.

Flexibility in project implementation; argpidly evolving Situation may
create new needs and opportunities critical to overadl success. As noted
below, targets of opportunity may emerge that offer potential for quick results.

Focus: rule of law isavast and complex arena, with many problems and
requirements. USAID will focus on severd key interventions that have strong
forward and backward linkages to other problem aress.

Anti-Corruption: Reducing theleve of perceived and actud corruption in
the courtsis alynchpin for other anti-corruption initiatives. The focus for this
program, to a great extent, will be on those areas of Rule of Law that support
the fallowing principles:

a. That citizens expect government to exist to serve society.

b. That citizenshave aright to expect and demand arule of law, not rule
by laws.

c. That thelegal system must serve asthe honest, fair and impartial
arbiter, interpreter, and implementer of the Rule of Law.

d. That thelegal system must be independent and self gover ning, but
also accountable to the body palitic.

e. That the Rule of Law must be transparent, widely accepted, and its
basic principles clearly under stood by all.

f.  That without an honest, fair and effectivejudicial system, other
effortsto control or eiminate corruption will fail.

Coordination with European ingtitutions: integration with Europeisa
powerful underlying policy behind rule of law and judicid development for
Ukraine. EU/TACIS, Council of Europe, OSCE, International Court of
Human Rights, and specific European bi-latera programswill play a
dominant role. The Acquis Communitaire, though not yet activated, sets out
specific requirements for acceptance. USG foreign policy isto support
Ukraine integration with Europe.



0. Coordination within USG: USAID ROL prograns need to have strong
interface with programs developed through INL, DOJ, and others focusing on
law enforcement and procuracy. At the same time, possbilitiesfor joint
programming in some areas should be exploited.

10. Build on Ukrainian Competence/Experience: The 2005 stuationisvasily
different than 1992. Ukrainian knowledge, understanding and competence
have devel oped and must be appreciated and utilized to the fullest extent

possible.

Changing the Relationship Between Citizens and the State

What follows is the outline of a strategy for renewed USAID support for development of
Rule of Law and, closdly linked, efforts to bring under control and significantly reduce
the rather high leve of corruption that now exists. Overdl this strategy proposes to focus
on atheme of changing the relationship between citizens and the state. Building on a
number of opportunities afforded by the Orange Revolution, such as greater press
freedom and increased politica will to address corruption, this strategy highlights the
important role of the judiciary not only as the guarantor of rule of law, but dso asa
primary means for citizens to hold government accountable. Implementation of
adminigrative law reforms and establishment of the new adminigrative courts will be

key inthissense. But the strategy dso highlights the need for other means for citizen
interaction with gate, through civil society, public oversght, the media, and greater
awareness of citizens rights and the responghbilities of government

Three Dimensions of Rule of Law Assistance

There are three dimensons to this proposed strategy. Thefirg isapublic policy
dimension, highlighting the need to forge consensus on and maintain momentum for
findizing and implementing a conceptual framework or architecture of areformed
judicid system. This framework would establish priorities for and identify areas where
USG could support new legidation needed to carry out acomprehensive judicia reform
srategy. The second isastructural dimension, identifying alimited set of potentid
technica programs that, if USAID provided assistance, would have substantia positive
impact on the overal efficiency and effectiveness of the judicid sysemaswell ason
reducing corruption. Extensve USAID involvement in many, though not all, of these
technical areas would be conditiona on the Government’ s substantial progress on part
one, the development of a strategy and new legidation Theses areas represent anew
opportunity for USG to assist on the “supply sde’ of the Rule of Law equation Findly,
thethird isademand and realization dimension, addressng citizen expectations,
knowledge, and attitudes toward the effectiveness and fairness of the judicia system,
their ability to access justice, and the rediization of those rights. USAID has remained
activein the “demand side’ of rule of law development following the conclusion of its
earlier ROL strengthening program in 1999, and it isimportant that the demand sde
continue to receive atention and support, but in a manner that goes beyond smple
awareness railsing and informing citizens of thelr rights. What is needed now is effective
redization of those rights.



Of these three dimengions, the firgt is the most urgent and most important. It will
nonetheless require fewer resources than the other two dimensons. The assessment team
edimates that the total funding for the activities in this proposed strategy will bresk out

as roughly 20-30-50 for the three dimensions respectively.  This does not reflect the
prioritization of each dimension, rather smply the relative alocation of resources needed
for each.

Format of This Concept Paper

The three dimensions of rule of law devel opment noted above are discussed below using
acommon formet for each. Firt, we describe the current stuation and identify what we
have found to be the main problems. Second, we make specific recommendations asto
what kind of program might be devel oped to address those programs, keeping in mind the
design criteriaoutlined in part one above. Next, we identify areas of action, where steps
may be taken now, or where additional research may be needed to develop a more
detailed scope of work, followed by illustrative activities. Findly, welig the key
expected results that USAID should expect as aresult of the actions. Thisformat is
intended to facilitate the process of starting a new assistance program, o the text in these
ub-sectionsiswrittento be used “asis’ inaSOW or RFP for a future program.

Il. Assessment Findingsand Proposed Actions
A. ThePublic Palicy Dimension

Problem: Lack of Consensuson ROL Reform Strategy and | nadequate Legiddtive
Framework Inadeguate to Support Reforms:

USAID Rule of Law programsin many countries have suffered from lack of politica will
and commitment to red reform. USAID’s mgor program in Ukraine during the 1990s
was terminated for this reason.

Political will, however, must be organized to be effective. In this section, we identify
issues and a possible gpproach to asssting the new government with a meansto
organizing the political will for reform so it may be trandated in action.

Although there is nearly universal agreement on the need to undertake broad
judicid and legd reform, the current landscape is crowded with many
competing initiatives by exiging Sate bodies, foundations, think tanks, and
other NGOs.

Thereisno officia strategy in place that lays out the basic conceptua and
programmatic parameters, priorities, sequences, and time frames for action.
Indtitutiond authorities are unclear and overlapping. There are too many
ingtitutions, each eager to take the lead and blocking the initiatives of others.
While a certain amount of competition is healthy, at some point it becomes
dysfunctiond unlessthereis a process by which good ideas and initiatives are
organized within a strategic framework which delineates objectives, priorities,



and the overdl system of authorities and competencies necessary to make the
system work.

Nearly every law relating to the establishment of the judicid system, eg., Law
on the Judiciary, as well as the Normative and Procedurd laws fundamentd to
the corpus juris, Civil/Economic and Crimind law are in need of substantia
revison. The most recent law establishing the jurisdiction of the
Adminigtrative Court was vetoed by the President while the team wasin Kyiv.
(See Annex B: ligt of laws identified by Ukrainian respondents as needing
substantid revison)

The process of preparing draft laws and amendmentsis akin to an Egyptian
souk. For example, at least 20 competing sets of draft amendmentsto the Law
on the Judiciary are reported to be in the legidative hopper, and the Law on
the Advocacy isfive years old and needs revison to reflect the growth of a
more progressive advocacy.

It is repeatedly reported that the Condtitution will need amendment if new
laws reflecting certain reform propositions are to be put into place.

There are at least two tentative plans by the government to establish aworking
group to take the lead on this process, suggesting competition for control and
direction of reform at the very highest level of government. Secretary of the
Nationa Security and Defense Council, Petro Poroshenko, reportedly plansto
establish aworking group on judicia reform, but many believe thet thisisan
inappropriate role for the Council. The assessment team aso learned of a
draft presdential decree to establish aNationd Commission for Strengthening
Democracy and Rule of Law to function under the auspices of the Deputy
Prime Minigter for European Integration, Oleh Rybachuk.

Recommendation #1: That the Ambassador make representations to President

Y ushchenko regarding the need for a comprehensive strategy or concept for judicid
reform, the desirability of putting this in place sooner, rather than after the parliamentary
elections, and the US interest in supporting the speedy development of the Nationa
Commission for Strengthening Democracy and Rule of Law as the most appropriate
vehiclefor this purpose. ( NB: This recommendation has dready been conveyed to
Ambassador Herbst during the team’ s exit briefing April 25, a which were Misson
Director Crowley, Mike Scanlan, Necia Quast, and severd others. Crowley and Scanlan
supported the recommendation.)

Theinitiative for a Nationad Commission for Strengthening Democracy and Rule of Law
appears to be the more attractive course for four reasons. firg, it has already been
approved by the full cabinet, second, it has the engagement of the more reform minded
legd thinkers and jurigts, third, it would have greater durability than the working group
currently being formed under Mr. Poroshenko, and fourth, it is ingppropriate for the
executive body in charge of nationa security to bein charge of court reform. It ismuch
more gppropriate for thisinitiative to fal under the purview of PM Rybachuk given the
need to adopt reforms consistent with European norms.



Actions: Itiscritica for Misson to form quickly its independent reading on the Nationa
Commission proposa and the progpects for its going forward to the President, especidly
in the light of the Porashenko ‘working group’. More needs to be learned about this
initiative as well before Amb. Herbst pays avisit to the President.

Recommendation #2:

Assuming that the government establishes the National Commission for Strengthening
Democracy and Rule of Law or an equdly acceptable mechanism for building consensus
on key legd reforms, it is recommended that the Mission support the process of
consensus-building and legidative and regulatory drafting. USAID should build on the
mode wdll established under the former ROL Consortium project which Ukrainian
counterparts Sl cite as avery good example of effective donor assstance.  Furthermore,
USAID should consider including in the scope of work for its new ROL implementing
partner the role of facilitating donor coordination effortsin the ROL sphere.

Actions:

The USAID implementing partner shdl support the work of the Nationd Commission for
Strengthening Democracy and Rule of Law (or other smilar body or working group as
determined by USAID) in the process of reaching consensus on key judicia and related
reforms and subsequent legidative and regulatory drafting. The contractor will also
facilitate the process for building political consensus on key concepts and draft legidation
to expedite adoption and implementation, while a the same time facilitating the
involvement of relevant members of academia and civil society.  (The contractor might
aso provide smilar assistance in the development of nationa anti- corruption policies or
drategies, dthough the Council of Europe plans to provide such assstance so USAID
involvement may not be necessary.)

[lustrative Activities

Illustrative Activity # 1

Based on amodd previoudy implemented by USAID and other donors to support
Ukrainian working groups drafting the Condtitution, Civil Code, Adminigtrative Law
reforms, and other key legidation, the contractor will establish close working relations
with the Commission or Working Group on Judicid Reform and provide it with technica
and logidtica support. For example, the contractor will help coordinate donor assistance
to the Commission or Working Group, provide it with Ukrainian trandations of
comparative laws and legd frameworks, and arrange for outside expert legal opinions of
drafts of Ukrainian laws or concepts and trandate them into Ukrainian. With USAID
concurrence, the contractor may procure the services of a Ukrainian or third country legd
expert to work full time with the Commission or Working Group, arrange for astudy trip
to Europe for key drafters, or award sub grants to Ukrainian NGOs with relevant
expertise on the topic to partidly cover the cogt of their participation in the Commission
or Working Group.

[llustrative Activity # 2
Using the same modd previoudy implemented by USAID and other donors to support
important legidative working groups, the contractor will hep the Commission or



Working Group on Judicid Reform make logigtica arrangements and pay for costs
related to one or more legidative drafting “retreats’ outside of Kyiv. Participants would
include key drafters such as MPs, saff of the Minisiry of European Integration,
academics, judges and members of think tanks. Animportant role for the contractor will
be to help identify the relevant participants and ensure their participation. The contractor
will aso help organize and pay for administrative logistics such as bound copies of
trandated resource materids, tables for easy comparison of competing draft
laws/amendments, and trandation services. The contractor will help facilitate consensus
building and ensure timely publication and dissemination of subsequent drafts for their
immediate consderation by the public and the Rada.

[llustrative Activity # 3
The contractor will organize and convene regular donor coordination meetings on the
topic of rule of law assstance.

Expected Results

- Anoffidd judicia reform concept paper and/or strategy endorsed by the
president and/or prime minister as the government’ s road map for judicia reform
darting immediatdly.

- Claification of key government and judicid system decison making authorities
and roles necessary to implement the reform dtrategy.

- Consensus draft legidation or amendments presented in the current Rada
convocation in priority order necessary to effect the judicia reform road map.

- Adoption of key legidation by the Rada.

- Buy inand support for court reform concept and supporting legidation from key
civil society groups as aresult of ther indusonin the drafting process.

- Fagter implementation of key ements of the reform drategy

B. TheStructural Dimension

Problem: The Judicid Sysemis Inefficient, Ineffective, and Perceived aslis Corrupt:

While smilar problems relate to other aspects of the judicid system, this assessment does
not include prosecutorid and investigative functions. Mike Scanlan of the US Embassy
has been actively engaged in developing an gpproach to providing assistance to these
functions. USAID planning for ROL needs to coordinate closely with these efforts.

Based on the quick assessment research conducted by the team, the following problems
and issues affect the capacity of the Judicia System to provide efficient, effective and
fair judicid services to the Ukraine society.

Judicia personnd systemisin criss. 1400 vacancies, widespread accusations of
judicid corruption, judges not competent to protect right human rights, judges
unable to keep abreast of congantly changing legidation

Appointment system akin to feudd satrgps. Court presidents have enormous
authority in sdlection of judges a rayon and oblast level. Requirements of law



degree and 2 years experience inadequate to ensure quality appointments. Many
judges are transfers from the procuracy and military courts. 1t was reported by
one respondent that the new Adminidrative Courts would be staffed in part by
judges from the soon to be eradicated Military Tribunas.
Training of judgesistotaly ad hoc and inadequate. Academy of Judgesin State
Judicid Adminidration bardly underway, with insufficient funding. Funding for
other state training inditutes, e.g., prosecutors, customs, tax, many times that
avaladlefor judicid training. Efforts by NGOs, donors, and othersto fill gapsis
laudable, but falls far short of systematic approach to judicid training.
Assgnment of casesis done by court presidents, a practice considered by many to
lead to abuse.
Working conditions for most courts, especidly first instance courts, cortinue to
be inadequate. A computer network has been established by SJA, but most judges
lack computers or bring in their own. Recording of hearings does not meet
international standards.
Many courts lack sufficient budget for the most basic requirements, light, heet,
paper, files.
Courts are by no means user friendly, inadequate security, insufficient space for
litigants, brusgue trestment, dtogether an experience not conducive to enhancing
respect for the law.
Organizationd location and accountability relationships of SJA are unclear. SJA
was moved from MoJ earlier, and established nomindly under the Council of
Judges, but also under the Cabinet of Minigters, making it an instrument of the
executive branch. Many respondents said that SIA was set up as an ingrument of
executive contral, rather than an adminigtrative service organization for an
independent judiciary. Now the question of who should set policy and oversee
the work of SJA isunder debate. The Minister of Justice wants it back, the
Council of Judges acts like SJA reports to them, but many interlocutors said a
decision had been made to put in under the Supreme Court.
The map of relevant policy guidance and oversight indtitutions for the judiciary is
extremdy complex. The High Judicial Council is a cumbersome body and
gppears to be ineffective as a policy body for the judiciary, in part because of its
Sze, the participation of the procuracy (afeature found el sewhere), and because
leadership was associated with the previous regime. The HIC daims authority
over thejudicid appointment process and has asked for assstance in introducing
an examination system, ether for entry, or for promotion to life tenure after the 5
year probationary term.

0 Elementsof acomplex Judicid System

The Council of Judges, which isthe ‘executive arm’ of the College
of Judges, is possbly subordinate to the HIC, but in fact seemsto
exercise greater authority over the SJA than the HIC, and acts
rather independently. .

Qudifying Commissors, tasked with assessing the qudifications
of judicid nominees, are reported to generally make decisons



based on politica reasons or bribes paid, rather than on merits of
the candidates.

The Verkhovna Rada Legd Committee is an important component
of the system, being the source of oversight and legidative drafting
for thejudicid system, including substantive and organizationd
laws.

The Office of the Ombudsman is gaffed with judicid and
prosecutorial personnd, but most respondents consider it lacking
any red power to investigate and follow up on complaints from
citizens.

The Minigtry of Justice is very active under the current Minigtry,
seeking to teke theinitiative in judicid training, human rights
protection, provison of legd defense for indigent and poor
persons, and many other functions now, theoreticaly carried out
by the SJA.

Recommendation

That the new USAID program address certain dements of judicid reform with the
folowing caveets. (a) do so only if the government and Rada are moving swiftly and
decisvely on judicid reform and have adopted a reform road map and/or have begun to
adopt or amend key laws, and (b) focus on afew aspects of court reform that will
improve court efficiency aswell as reduce corruption in the judiciary.

Actions

Court reforms

The contractor will assessthe judicid system with the am of quickly identifying a
limited set of structura problems that () can be addressed by USAID assstance, and (b)
will have noticeable quick impact on reducing corruption and/or improving court
performance. The contractor should seek to identify problems that can be addressed
immediately without changesto legidation, if such changes are likely to remain in effect.
For example, it may be possible to introduce a new procedure for random assignment of
casesin Oblast courts, or introduce a new test procedure for judicia candidates, without
the adoption of new legidation, and such reforms are likely to remain in effect in some
form regardless of the find court reform concept. Other examples include, publishing of
court decisons, eiminating ex parte communications, expanding public and media access
to court hearings, and improving court recording.

At the same time, the contractor should identify the most urgent problemsthat are likely
to be among the first addressed in newly adopted or amended legidation. Although some
legidation may not be adopted until after the 2006 parliamentary eections, it should be
possible to determine certain reforms emerging from consensus in the Court Reform
Working Group or in legidation adopted in first reading. Based on this assessment, the
contractor should identify opportunities for technica assstance to prepare for the most



urgent imminent reforms. These are likdly to indude the process for nominating judicia
candidates, improving disciplinary procedures for judges, and improving enforcement of
judgments.

Upon identifying immediate- and likely medium-term court reforms, the contractor shall
provide technica assstance to assst Ukrainian partners implement and prepare for
implementation of the reforms. Assstance might include mini assessments and
recommendations for implementing quick-fix and short-term reforms that don’t require
new or amended legidation.

Partners

The sdection of Ukrainian partners will depend on the reforms to be implemented, but
will likely include one or more of the following: Council of Judges, High Council of
Justice, Academy of Judges, State Judicid Adminigration, Ministry of Jugtice,

[lustrative Activities

These activities have been identified by the team as having high potential for forward
and backward linkages to other parts of the system, and which meet the criteria set out
at the beginning of thisreport. While*illustrative’, they have been selected with some
care.

[llustrative Activity # 1

To improve financia management, cooperate with the Council of Judges to introduce
modern budget planning and fisca management techniques, procure budget management
software, and train sdect officidsin budget management. Later, assst with pilot roll out
to one or more Oblast level courts.

[llustrative Activity # 2

In cooperation with the High Council of Justice and/or Council of Judges, advise on
design of software for new system of testing qudifications of judicia candidates; ensure
new system includes sufficient security to diminate opportunities for corruption.

[llustrative Activity #3  (target of opportunity)

In cooperation with the Ministry of Justice, conduct an assessment of execution of court
decisions to determine measures the MOJ can undertake to improve enforcement of
decisons. Provide technica assistance to MOJ to implement recommended measures.

Expected Results

- Adoption of more transparent, fair and merit-based procedures for nominating,
qudifying, disciplining and gppointing judges. As aresult, new judges will be
better qualified and better prepared for their positions, new procedures will reduce
opportunities for corruption and paying of bribes to obtain a nomination or
position.

- More transparent and efficient management of budgets for the courts and
improved system for remuneration of judges and court staff. Asaresult, budget
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C.

information will be publicly available, courts will be better equipped and staffed,
and means for influencing judges through arbitrary awarding of promotions and
benefits will be diminated or reduced.

The Demand-Realization Dimension

Problem: Judiceis Undermined by Citizens Inahility to Navigate the Court System,
Incompetent or Unobtainable Legd Counsd, and Inadequate Oversight and Protection of

Humean Rights

There is a close relationship between the capacity of citizens to understand, support and
usethejudicia system and the integrity, effectiveness and quality of justice delivered by
that sysem. USAID and other donors have invested with some success in raising citizen
knowledge and awareness of legd rights. However, priminary evidence suggests that
serious condraints remain to the redlization of thoserights. These congraints and
problems are set out below:

There is consderable evidence that Ukraine citizens are prepared to assert
rights and clams againg the state. Demand for USAID supported lega
counsding is high, written complaints to the President, the Ombudsman, and
other visble points of access are overwhaming.

Thereis aso considerable evidence to suggest that citizens do not know how,
nor does the state make it easy, to access government for the satisfaction of
clams and problems.

Akin to therole of public hedth and preventive medicine, the Government
needsto do al it can to congtrict the “ corruption industry”, by consolidating
the regulatory regime, darifying and smplifying the interface with citizens,
and the processes by which citizens do business with governmert.

This principle can be gpplied to various aspects of the judiciary, beginning
with the notaries, continuing through the crimind, civil, and adminidrative
justice, and including the way citizens are served by court adminigtretive
personnd.

Preventive measures will not iminate wrongdoing and litigation. 1n areas of
avil, adminigrative and crimind law, citizenswill need a system of accessto
professond assstance in pursing their defense, or thelr clams, whether
againgt the state or other persons, legal or otherwise. Legd advice is needed
on two broad fronts:

0 Advice on how to make clams or redress actions short of going to
court. Severa USAID programs have built “ one stop” access centers
into their local government strengthening programs (see Macedonia,
for example). In Bulgaria, first instance courts are opening windows
where citizens can get forms, directions and referrals. These efforts
are further enhanced by nonprofit centers for providing, among other
things, lega advice on how to access the bureaucracy and on legd
matters generdly short of preparation and defense in acourt of law.
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0 A more pecidized area of lega consultation involves cases which
have a high probability of ending up in court. Here preliminary
counsel can be provided, and subject to available expertise, lega
defense counsd for trids aswell.

Remedies for these last two needs have been dow in developing. Donors
support development of legd clinicsin Law Schools, NGO Legd Counsding
and Defense Centers and Networks, and work with government sometimes to
reform and make more effective State support for a citizen’s condtitutiona
right to be represented by competent defense.

In practice, the demand for legd services is outdtripping the supply, especidly
among low income or indigent people who cannot afford highly skilled
defense counsel. NGO supported programs are growing, but cannot by
themsalves, meet the demand. State requirementsthat al persons be
represented are not met, as the stipend available to pay advocatesis far too
low, as are the gppropriated funds available to courts for this purpose.

Recommendation:

That the new program include substantial focus on the citizen/demand dimension,
including access to judtice and citizens holding government accountable. Thisdimension
not only complements the other dimensions, but it essentia to their success. Experience
has shown that good legidation and inditutiona reforms can easily be undermined or
skirted without informed citizen participation and adequate non-government oversight.
Given the concerns among many interviewees that the reform process is not proceeding
gpace, this dimension should be considered an integrd part of any new ROL
programming. It should be noted, however, that the recommended actions below assume
that at least moderate progress will be made on advancing judicid reform. If this
assumption fals to materidize, the new program should adjust the focus of this
dimension accordingly, i.e., focus less on access to justice and more on advocacy for
legd reform, protection of human rights.

Actions

While the principle focus of USAID’ s effortsin the ROL area should be on supporting
the Government of Ukraine to design, adopt and implement reforms, USAID should
smultaneoudy intengfy efforts to support the “demand” sde of reform. In fact, if there
isalong dday or only limited success in the public policy dimension, then the demand-
redization dimension should focus primarily on advocacy for reform. In that case, the
program will look smilar to previous USAID programs. However, assuming that thereis
sufficient politica will for reform and demondirated progressin that areg, this dimension
should build on previous activities that support(ed) advocacy, monitoring, lega aid, and
public education. New activitieswill likely focus on three areas. Accessto Justice
Participation and Government Accountability; and Lega Education.

Access to justice activities should include support for free legd advice centersand law
school legd dlinics, public advocacy and human rights CSOs, improvements to the
system of public defenders; and other means for improving human rights protection and

12



increasing citizen accessto jugtice. These activities woud naturally build on or expand
some of the existing ABA/CEELL activities supporting legd aid centers and law school
cinics. -- Thelatter have proven to be very popular and students who experience this
practical teaching approach are better prepared and more desirablein the legd job
market. However, legd clinics have not been fully integrated into the required
curriculum, and therefore are not part of the regular academic budget. Mainstreaming
clinica education isthe logica next step in USAID’ s demongtration program.

Participation and gover nment accountability activities should include support for
investigative journdism; CSO monitoring (e.g., of courts, public procurements,
corruption); and public education and awareness. The contractor will likely undertake a
smdl grants program to support these initiatives and/or to promote public- private
partnerships to address corruption, perhaps modeled on the former USAID-funded DAI
anti- corruption program but with greater emphasis on nationa-leve issues.

L egal education might be considered atarget of opportunity, and here any program
would have to be very focused on one or two critica issues. For example, the
proliferation of law schools has led to areduction in the qudity of education and the
production of poorly prepared law graduates. 1t may be that market forces will
eventualy produce a much needed reduction in the number of these indtitutions.
However, the Sate does have aresponsbility to set and ensure internationa standards of
education and training for law graduates, a responsbility not now being met by the
Ministry of Education.

The assessment team recommends that activitiesin this dimension in particular proceed
usng a design-implement approach, given the complexity of this dimenson as well asthe

very limited time the team had to research thisarea. The contractor should be asked to do

brief assessments of, for example, the effectiveness of private-public partnerships,
demand for freelegd ad, and public awareness.  Of course, many activitiesin this
dimengion should complement, or perhaps be implemented under, existing USAID-
funded mediaand civil society strengthening programs.

[lustrative Activities

[llustrative Activity #1

The contractor shall support a program of public-private partnerships, involving CSOs,
media, business asociations, and an array of government officids to address anti-
corruption, focusing on national and/or local issues of greatest resonance with citizens.
The program will include grants to support a combination of research, workshops, public
awareness, investigative journdism, hotlines, or documentaries. The contractor shall first
conduct a brief assessment of the impact and lessons learned from previous USAID-
funded public- private partnerships and then implement its program accordingly.

Ilustrative Activity #2

The contractor shall work with an association of advocates, in conjunction with other
relevant Ukrainian counterpart (e.g., MOJ, Rada Committee, Bar Association), in
proposing and implementing changes to the public defender system
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[llustrative Activity # 3
The contractor shall assst an informal association of law schools and the Minigiry of
Justice in etablishing a system for accrediting law schools.

Expected Results

- Activeoversght of judicid proceedings by non-partisan non-government civil
society organization.

- Anincrease in the percentage of citizens who take advantage of freelegd
conaultations.

- Improved lega defender program that darifies responghilities of advocates,
provides appropriate compensation, and ensures that citizens accused of crimes
who cannot afford legal counsd can obtain services of a public defender.

- Anincreasein the amount of investigetive journdism of corruption.

- Vigble and measurable steps are taken to expose or reduce corruption as aresult
of USAID-funded public-private partnerships.

- Fewer judges and advocates with low qudifications entering the legal profession
asareault of the establishment of accreditation standards for legd education.
“The process of accreditation is meant to insure aleve of nationd uniformity in
legal education and practice.”

D. A Unifying Theme: AdminigrativeLaw

The three dimensions of this strategy require substantial reform and create an agenda that
isfar too broad for any one donor. Operating under the supplementa appropriation,
USAID must identify needs that will have reasonably quick results as well as broadest
possible impact on developing Rule of Law. One way to achieve thisisto have the
drategy focus on the area of administrative law, or that body of laws that dedls with the
interaction of government and the public. Ukraineisin the early stages of establishing
Adminigrative Courts and accompanying normetive and procedurd legdation.
Adminigrative law governs the relaionship among sate entities and, more importantly,
the relationship between the citizen and the Sate in those areas where state services and
regulatory structures comeinto play. In acountry undergoing change from a socidist to
an open market economy, the relationship between the state and the citizen is changing
dramatically, raising many issues of adminidrative law. Moreover, as private ownership
of land and other resources expands, the regulatory and public interest protection role of
the gtate faces new challenges. At bottom, issues of adminigrative law will affect more
cdtizensthan crimind law, and will certainly rival daims ariang in the civil/commercid
code.

Focus on assigting in the development of the Adminigtrative Court would provide the
USAID program an integrative structure that would tie together the issues identified in
part B of the structura issues outlined above. Because the Adminigrative Court is new,
there are fewer vested interests to ressst reform, and it may be easier for the government
to use the Court to demondirate the positive effect of reform, and to move more quickly
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toward that end. Adminigtrative law could dso be a useful unifying theme for the
problems and activities outlined in part C above. For example, civil society advocacy
and oversght could focus on key adminigrative laws, such asthe law on accessto
information, and legd aid could focus on citizens accessto judtice in the new
adminidrative courts. (See Annex D for anillugration of this unifying theme within the
broader strategy.)

[11. ProblemsBeyond the Scope of USAID’s Manageable I nterests (Tar gets of
Opportunity, Other Priorities, Lower Priorities)

USAID should be aware of the following needs and problem areas which are important
aspects of ROL development and reducing corruption in Ukraine. However, given
competing priorities, limited funding, limited project time frame, other donor/partner
involvement, sufficient indigenous capacity to achieve success without donor assistance,
etc., thisnew project cannot address al ROL and corruption-related problems. Some of
these should fall outside this project’ s scope of work, whereas others may be targets of
opportunity, to be addressed if opportunities arise and if the project has sufficient
financia and management capacity to respond.

Teritorid and Adminigretive Reform

Civil service and public administration reform

Rada Accounting Chamber; Other/new GOU internd audit bodies

Advice on national anti-corruption concept, laws

Civil service code of ethics

Targeted anti- corruption effort in one ministry/sector

Court Automation

Ingtitution-building of judicda management organs, e.g. State Judicid
Adminigration, High Council of Judges, Congress of Judges, Association of Judges

Ombudsman of Ukraine

Training in legidative drafting, eg. Rada Inditute

Arbitration (treiteski) “courts’

[.  Notaries

m. New system of community/local police

Se@Tp a0 T

x
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ANNEX A
LIST OF PERSONSINTERVIEWED
April 2005

KYIV, UKRAINE MEETINGS

US Gover nment

US Embassy, L aw Enfor cement section

Ambassador John E. Herbst
Sheila Gwaltney, DCM

Michadl Scanlan, Law Enforcement Section

Necia Quast, Economic Section

Aubrey Carlson, Political Section

Anzhela Green, Public Affairs Sectior/ Culturd Affairs Office
Tom Firestone, Department of Justice Attorney

Oksana Klymovych, Law Enforcement Section

USAID/Ukraine
Chris Crowley, Misson Director
Karen Hilliard, Deputy Mission Director
Kathryn Stevens, Director, Office of Democracy and Governance
Assa lvantcheva, Deputy Director, Office of Democracy and Governance
Gary Linden, Director, Office of Economic Growth
Rick Gurley, Chief of Private Enterprise Divison
Gleb Krivenko, Commercid Law Specidist

USAID Implementing Partnersand Other Donors in Ukraine

EC Ddegation to Ukraine, M oldova, Belar us
Andrey Spivak, Project Manager JHA
t: 462 00 10; fax: 462-0920

| nternational Renaissance Foundation
Roman Romanov, ROL Activity manager
t: 246 83 63; fax: 216 76 29
e-mal: romanov@irf.kiev.ua

Canadian I nternational Development Agency (CIDA)
Jason Hollman, First Secretary
t: 464-11-44; fax: 464-0248

Swiss Embassy
UrsKluser, Deputy Country Director
t: 238 62 50; f: 238-6251
e-mail:_urs.kluser@sdc.net
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UNDP Ukraine
Petr o Pavlychenko, Governance Cluster Coordinator
t: 254-0491; fax: 253-2607

ABA/CEEL |
Robert Heuer, Chief of Party
Dennis Hawkins, Regiona Anticorruption Advisor
t: 492-9904
e-mal: robert _heuer@abacedi.kiev.ua

Eurasia Foundation
Erick Boyle, Director

t: 246-8355; 246-9961

Indiana Univer sity Parliamentary Development Pr oj ect
Edward Rakhimkulov, Deputy
t: 254-3691

U.S.-Ukraine Foundation
Marta K olomayets, Chief of Party
t: 537-6230; fax: 537-6231

Open World L eader ship Center at theLibrary of Congress
Lewis M aidanick, Head
t: 246-8221/22

Government of Ukraine

Supreme Court
Judge Vasyl Mayarenko, Chairman
Judge Mykola Mykolayovytch Tsytovych, Crimina Panel, Chairman; t: 253-9429
Judge Ivan Bohdanovytch Shytsky, Commercia Pandl; t: 253-5028
Judge Victor Kryvenko, Council of JudgesHead; t: 253-01-30
Victor Potapenko, Head of International Department; t: 253-00-16

Judge Natalia Naprienko; t: 253-6308

Condtitutional Court

Volodymyr Yevhenovych Dubrovsky, Head of the Secretariat of
Congtitutiond Court

t: 238-1031;

e-mal: idep@ccu.gov.ua

High Administrative Court
Pasenyuk Oleksandr, Head
t: 244-1647; fax: 229-8450

Ministry of Justice
Roman Zvarych, Minigter of Justice of Ukraine; t: 279-3206; t: 244-1625
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High Council of Justice
Mykola Anatoliyovych Shelest, Chairman of the High Council of Justice of
Ukraine
Lidiya P. 1 zovitova, Deputy Chairman of High Council of Justice
Valentyna M. Paliy, member of the High Council of Justice, Judge, Supreme
Economic Court
Yuriy P. Poltavets, Adviser to the Chairman of the High Council of Justice of

Ukraine
Ivan M. Pyzhyk, Head of the Department for international cooperation and relations

with state administration bodies
t: 238-6874,
e-mal: inter@vru.gov.ua

Kyiv Oblast Appellate Court
Nechyporenko Yuriy Arkadiyovych, the President of Kyiv Oblast Appellate Court
t: 278-2923

Academy of General Procuracy
Gryhoriy Sereda, Rector of Kyiv Mohyla Academy
Volodymyr Sushchenko, First Deputy Rector, former Dean of the Law
Schoal of Kyiv Mohyla Academy
t: 206-00-51/52/53; fax: 206-0052

Office of the Ombudsman
Eduard Ivanovych Pavlenko
Valeriy Mykolayovych Terets
t: 2537506

Institute of L egidation of the Parliament of Ukraine
Oleksandr Kopylenko, Director
t: 235-9617; 235-9601

High Council of Justice
Professor Anatoliy Oleksandrovytch Selivanov, MP, Representative of the
Parliament at the at the Congtitutional Court

t: 255-9160; 255-92-37

State Judicial Administration
Volodymyr Karaban’, Head

t: 536 0505

Academy of Judges of Ukraine
Voytuk Iryna, President
t: 230-31-46; cdl: 8-067-2335521

Parliament
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Volodymyr Stretovyvh, Chairman, Committee on Combatting Organized Crime and

Corruption

t: 255-3318; 255-35-03; fax:255-33-20

Serhiy Sobolev, Representative of the Presdent of Ukraine in the Parliament
t: 255-2880

Vasyl Onopenko, MP/Head of the Committee on Lega Policy

t: 255-3582

General Prosecutor Representative
Oleksandr Ivanovych Medved’ ko, Deputy Genera Prosecutor
Grygoriy Mykolayovych Titar chuk, Dep. Head, Organizationa and Legd
Guarantee Dept.
Olga Litvinchuk, Prosecutor of Internationa Lega Department
t: 254-31-80

Ukrainian NGOs, M edia and Associations

"Justinian" Edition
Journdist Svetlana M aksimova, Editor-in-Chief
t: 8-067-2470630; maximova@justinian.com.ua

All-Ukrainian I ndependent Judicial Association (AUIJA)
Judge Oleksly Kasian, President

Vitaliy Fedor ovych Boyko, Deputy, former chairman of the Supreme Court, judge

in retirement
t: 5015417

Center of Non Profit Law in Ukraine
Anatoliy Tkachuk, former Member of Parliament, currently the Chairman of Civil
Society Ingtitute and a representative of the International
t: 269 0732; 269 7394,
e-mail: taficn@ukrpacknet; csi @ukrpacknet

Social Legal Foundation " Chynnist zakonu" (eng. " Rule of law™).
Oleg Spornykov, Project Director
Lydia Gusina, Project Coordinator
t: 538-03-83
e-mal: info@rol.org.ua
www.rol.org.ua

NGO Laboratory of Legidative Initiatives
Ihor Kohut, Chairman
t/fax: 238 24 69

Yarodav the Wise I nstitute of L egal |nformation
Oleksiyenko Michaylo Geor hievych, Deputy Director
t/fax: 254-00-00
e-mal: ili@ili.kiev.ua
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Freedom of Choice Coalition
Vlad Kaskiv, Head
t/fax: 461-9022
e-mall: info@codition.org.ua

Ukrainian L aw Students Association
lhor Cherednyk, Head
t: 239-3322; cdll: 8-050-487-2604

Center for Political and L egal Reform
Igor Koliushko, Head (former MP, member of Committee on Legal Reform)

t: 230-35-93 http://www.pravo.org.ua

Advocates, Associations, Arbitrators

Kyiv Arbitral Court
Pavlo Kuftirev, Head
t: 536-5707; f: 536-1277 f: 238-6101

Ukrainian Bar Association
lhor Shevchenko, President
t: 230-6000; fax: 230-6001

Council of Judges
Supreme Court Judge Victor Kryvenko, Head of Council of Judges
t/f: 253-01-30

Ukrainian L egal Foundation
Serhiy Holovatyy, MP
t. 227-2236/52

KHARKIV, UKRAINE MEETINGS

National L aw Academy

Vyachedav Vasyliovytch Komarov, Deputy Rector on Internationd Rdations of
Kharkiv

t: 8(057)704-1155

Pr osecutor
Vladimir Sergeyevytch Sukhodubov, Chief Prosecutor of Kharkiv
t: 8 (057) 704-1515

NGO “Journaligt Initiative” Association
Oleksiy Soldatenko, Programs Director

t: 8 (0572) 654-324 cdll: 8(050) 323-1430
e-mal: deksey.soldatenko@)i- association.org
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I nstitute of Applied Humanitarian Research
Mikhail Vsevolodovytch Buromensky
t: 8 (057) 714-0367; cell 8-050-3002902

Ukrainian American Bureau for the protection of Human rights
Maryanovskiy Hrygoriy Abramovytch Coordinator
cedll: 8 (050)302-8126; h: 8(057)636-311

Kharkiv Group for Human Rights Protection

Evgeniy Zakharov, Co-Charman

cdl: 8(050)-402-4064

Arkadiy Buschenko, Lawyer, Expert in Criminal Procedure and European
Convention Law

t: 8(057) 700-6771; 757-51-66; cdl: 8(067)272-0155

e-mal: root@khpg.org

LVIV, UKRAINE MEETINGS

Lviv Court of Appeal
Taras Mykolayovytch Maritchak, Judge + 2 rayon judges
t: (0322) 72-2542; cdll 8-067-397-6015

Prosecutor of Lviv
Andriy Igorevytch Palyukh, Prosecutor
t: (0322) 72-3008 (direct); 72-3007

Advocates
Mikhailo logpovytch Burdyuk
Stephan Stephanovytch Petlevytch

Lviv Law Ingitute

Volodymyr Lvovytch Ortynskiy, Rector (founder of law magazine)
t: 8(0322) 33-1119

Vyachedav Oleksandrovytch Navrotskiy, Dean

t: 8(0322) 72-2723

Lviv State Univergity/ Lviv Law School, L aw Faculty
Andriy Mykolayovytch Boyko, Dean

Vitaliy Myrodavovytch, Professor

8(0322) 96-4537(direct); 96-4102

NGOs
Tax Payers Association of Lviv Oblast
Teodor Diakiv, Head
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t: 8(0322) 72-5601

Indtitute of Political Technologies
Mykhailo Komarnytskyi, Head

t: 8(0322) 72-0647

Asociation of Employers of Lviv Oblagt
Zenoviy Bermes, Head

t: 8(0322) 97-0962

Indtitute for Strategic Studies

Stepan Filipovych, Head

t: 8(0322)52-8580

Center of Educationd Policy

Oleh Protsak, Head

cdl 8-050-519-2006; 8(0322) 72-0647; 72-2861
Politicsand Law

Volodymyr Druchek, Head

WASHINGTON, DC MEETINGS
ABA/CEEL |
Michad Maya
Gavin Welse
Mary Greer

I nter national Republican | nstitute
Stephen Nix

Dept. of State
George Frowick

Wolodymyr Sulzynsky

Dept. of Justice
ChrisLehman

USAID
Claudia Dumas, EE/DG

Other
Judge Bohdan Futey, US Court of Federd Clams
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ANNEX B

LIST OF LAWS AND CODES
RELATED TO ROL & ANTI-CORRUPTION
THAT NEED TO BE ADOPTED OR AMENDED

Law on Cabinet of Minigters

Law on Centra Bodies of Executive Branch

Law on Locd Bodies of State Adminigtration
Territorid and Adminigtrative Law

Civil Sarvice Law

Conflict of Interest Law for elected politicians

Law on Corruption

Adminigrative Justice Code (just vetoed by President)
Adminigtrative Procedure Code

Law on Judiciary

Law on Status of Judges

Law on High Qudification Committees
Law on Discipline of Judges

Law on Publishing Court Decisons
Law on Advocates

Law on Public Defenders

Law on Legd Assgance

Law on Accessto Information

Law on Confidentidity of Sources (for journdists)

Regulations (or amendments to law) on classfication of information
Witness protection law

Whistleblower protection law

Amendments to Laws/Regs to rationdize crimina sentencing (introduce dternative

punishments, probation, fines)
Lawsregulations addressing rights of prisoners, penitentiary system
Amendments to Criminal Procedure Code (adopted in 1% reading)

Amendments to Condtitution:
Genera Oversght and Pre-trid investigation by Procuracy
Other competencies of Procuracy
Compoasition of High Council of Justice
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ANNEX C
OTHER DONOR AND USG
ROL ASSISTANCE PROVIDERS

The assessment team did not have time to meet with all donors providing ROL
assstance. USAID/Kyiv should find out more about current and planned other
donor assstance prior to finalizing the SOW for its new program.

OTHER DONORS

Council of Europe — (1) Support Good Governance: Assst with development of a
nationa anti-corruption action plan. 250,000 Eurcs, (2) International Cooperation in
Crimind Matters: Fulfilling internationa tregties on cooperation on criminal maiters. 1.8
million Euros.

CIDA — (1) Mode Court Automation; (2) Juvenile Justice project
International Renaissance Foundation—

OSCE -

Swiss — Penitentiary Reform

UNDP — “Integrity in Action: Governance Program” Law on Public Oversight,
Ombudsman, Rada Accounting Chamber, Legidative Oversght, Citizens Bureaus

World Bank - [From Interfax Ukraine, 5/16/05]. Possible new program to start in 2005
to provide assstance in reform of the legd system, including judicid reform and anti-
corruption. The bank's practicd aid may involve the organization of training coursesin
the application of European legal standards in Ukraine. The main directions of the bank's
assistance may aso be programs for the support of democratic reformsin such areas as
independence, public information and transparency, lega education and retraining of
judges, court management, adminigtrative support and personnd, strategic and budgetary
planning, congtruction and recongtruction of court premises, alied professions,
dternatives for sattling disputes and accessto judtice.

OTHER USG ASSISTANCE

FBI training for Minidry of Interior and SBU on anti-trafficking and cyber crime.

Regional Security Officer training for Minigtry of Interior on security issues, eg.
investigative techniques.

Treasury Dept training for GOU officids on anti- money-laundering.
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Most of the non-USAID USG assistance is funded by the State Department Bur eau of
International Narcotics and Law Enforcement Affairs(INL). ThelINL activitiesin
Ukraineincude:

- Crestion of anatiiond migration system (in coop with IOM and EC TACIS) , and
transformation of State Border Guard Service into an indtitution in conformity
with European norms (in coop with EC TACIS).

- Advice on the draft Crimina Procedure Code

- With the Academy of Judges, training of judges on anti-trafficking

- With ABA/CEELI regiond training seminars for judges and defense atorneys on
generd judicid independence, then specificaly on the criminal procedure code,
and possibly on development of defense attorney bar association.

- With the Coordinating Committee on Combating Corruption and Organized
Crime (yet to be created) under the National Security and Defense Council, policy
advice and TA with respect to law enforcement aspects of corruption and
organized crime.

- With Minidry of Interior, internad communications and interna control
mechaniams

- With State Penitentiary Service, defense attorneys and judges, on pre-trid
detention.

Possible/supplementd:
- Witness protection, expand al of above.

In addition to the above INL activities managed by the INL advisor in Kyiv, the INL-
funded DOJ Regional Legal Advisor (scheduled to arrive to Kyiv in May 2005) will
oversee training and other assistance focused on the procuracy (prosecutors). Work with
the procuracy will include a focus on anti-corruption and anti-money-laundering.
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ANNEX D

USAID ROL PROGRAM
PROPOSED

ELEMENTS OF JUDICIAL REFORM

Reform Sequence

Criminal Administrative

Civil/Commercial

Reform Concept of

POLICY - STRUCTURE QI_JLLDJLIIAL‘SYSTEM — STRA

v

\

Legislative Changes

v

Judicial System Management

v

Financing the Judicial System

v

Citizen Interface

v

Basic Legal Education

| |
LEGISLATION ” \ OVERSI
]
) \
ADMINSTRATION ! ‘\-APPOINTMEI‘
I' |
I '
BUDGET DEVELOPMENT | | FINAN
I ‘
! \
ACCESS TO JUSTICE | ENESS - RE
1
\
I L
LEGAL EDUCATION ,’ JATION -
____________  —
USAID FOCUS

ADMINISTRATIVE LAW +
JUDICIAL PROCESS

Prepared by USAID ROL + Anti Corruption Assessment Team, April 2005
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ANNEX E

PARTIAL LIST OF REFERENCED RESOURCES
UNDP Blue Ribbon Commission Report: Proposalsfor the President: A new Wave of
Reform. 2005.

Regional Anti-Corruption Action Plan. Anti-Corruption Network for Trangtion
Economies. January 2004.

Cabinet of Ministers Program of Action: Towards People February 2005.
Strengthening EU-Ukraine Cooperation Towards Enhancing the Rule of Law in
Ukraine. Policy Paper and Policy Recommendations. (Preliminary Working Paper.
Final version to beredeased in April 2005.) International Renaissance Foundation.

Developing the Rule of Law in Ukraine: Achievements, | mpacts, and Challenges.
MSI. June 2002
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